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If anything is clear, it is that lawyer-
neutrals and lawyers who participate
in mediation and alternative dispute
resolution must ascertain and adhere
to the rules which govern their profes-
sional and ethical obligations, while
either conducting or participating in
mediation. Let's turn over a few legal
rocks in order to discover many of
these rules.

Rules Governing the
Lawyer-Neutral

There was a time when parties could
go to a third party and obtain assis-
tance in resolving their differences.
Because of the potential for success,
the courts were quick to turn to this
process in order to clear their docket
by utilizing a form of mediation
called alternative dispute resolution.
One of the problems was that the
courts were not over-concerne&;‘about
the manner in which a cage was
resolved; just that it was res :
“ends }us’ufled the means.”

Rules”). Thesé‘}Rii_l‘_e%_ governed “the
qualifications and selection of a per-
son designated 't
ordered alterna
resolution proceeding

Under this Rule, the

“alternative  dispute

encompassed settiement thr |
settlement conference, neutral case
evaluation, neutral fact finding, arbi-
tration, mediation and other non-judi-
cial dispute resolution processes and
sought to define each of them. Impor-
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tantly, minimum qualifications and
training were established to conduct
ADR with additional qualifications
specified in the case of child access
disputes, business and technology
case management program cases and
marital property issues.

One of the problems with the ADR
Rules, however, is that, with certain
exceptions, they did not specify how
alternative dispute resolution was to
be conducted. In the case of “media-
tion,” Rule 17-102 (d) specified that
the mediator was to assist the parties
in reaching their own voluntary
agreement “without providing legal
advice” and was not “to recommend
the terms of an agreement.”

Other than these admeonitions, the
mediator was free to use, for exam-
ple, a “transformative” approach
and a'l'iow the parties to be free to
pursué'their own solution, or could
be ”facﬂltatlve and assist the parties
s possible in suggesting
5. Moreover, there was a
dearth of ..g'uzdance from the circuit
courts. For example, in the order for
alternative dispute resolution issued
by the Circuit Court for Montgomery
County, the mediator.is referred to as
“facilitator” which s'uggests that

tor. N other guidance was provided.

These Rules are a far cry from the
kind of regu}atmn existing in a few
other states. For example, Florida pro-
vides comprehenswe i roceduxes for

include the admonition that “A medi-
ator shall not offer a personal or pro-
fessional opinion as to how the court

10.3704{c). S
Comments to the rules, however,

itation is expected of the medlaw_

make a distinction between supply-
ing information and options based
upon the qualification and experi-
ence of the mediator. But the rule also
provides that “A mediator shall not
coerce or improperly influence any
party to make a decision or unwill-
ingly participate in a mediation.
Fla.R.Med.10.310(b). And when a
mediator crosses the line, the agree-
ment reached by the parties can be
set aside by the court and the media-
tor is deemed guilty of unethical
conduct. (See Kalliope Vitakis-Valchine
v. Valchine, Fla. District Court of
Appeal, 4th Dist., 2001). California
Rules of Court Rule 1620 also is
equally detailed.

An illustration of an interesting rule
is Rule 1620.7 requiring a mediator to
conduct mediation “in a procedurally
fair manner”—"a balanced process in
which each party is given an opportu-
nity to participate and make unco-
erced decisions. A mediator is not
obligated to ensure the substantive
fairness of an agreement reached by
the parties.”

Rules such as those of Florida and
California are not irrelevant to Mary-
land practitioners. They fill the void
and constitute part of the growing
body of mediation law that may be

o

“applied to judge the “lawyer-neutral.”

Comment 2 to Lawyers’ Rules Rule
2.4 expressly provides that ‘In per-
forming this role, the lawyer may be
subject to court rules or other law that

conducting mediation. “Their rulesi-;.:’.:apply either to third-party-neutrals

generally or to lawyers serving as
third-party neutrals. See Md. Rules
17-101-17-109. '
Lawyer-neutrals may also be sub-
ject to various codes of ethics, such as
the Maryland Standards of Conduct
for Mediators, Arbitrators and other



ADR Practitioners adopted by the
Maryland Court of Appeals or the
Code of Ethics for Arbitration in Com-
mercial Disputes prepared by a ioint
committee of the American Bar Asso-
ciation and the American Arbitration
Association.” There really are lots and
lots of rules to consider!

The effort by  the
Court of Appeals to regulate lawyer-
neutrals was accomplished through
the Maryland Standards of Conduct

next

for Mediators, Arbitrators and
other ADR Practitioners
(courts.state.md.us/ macro). The

Standards, of course, recognize that
mediation is based upon the princi-
ple of self-determination by the par-
ties; emphasize that the process is
confidential and that the lawyer-neu-
tral should be impartial and avoid
conflicts of interest.

However, Standard IV requires
“that neutrals assigned to the parties
have the requisite training and expe-
rience” and imposes upon the neu-
tral the duty to improve their skills
and to conduct the process fairly,
diligently and in a manner consistent
with the principle of self-determina-
tion by the parties. (See Standard VI
and IX). At best, these Standards are
rather nebulous, and it mhay be sug-
gested that this was intended as the
preface indicates that they were pro-
vided as “guidelines.” However, the
lawyer-neutral would be wise to
regard these Standards as a mini-
mum basis by which to critique the
lawyers conduct.

In the family law field, however, the
lawyer-neutral should not stop at
these Standards in his or her search
for applicable rules. For example, the
American Bar Association, Family
Law Section, and other organizations

have promulgated Standards of Prac-
tice for Divorce and Family Mediation
which implement the same concepts
as the Maryland Standards but are
broader in scope and are more precise
in their dealing with some of the
issues which are unique to mediation
of divorce and family issues,
(abanet.org/family/reports).

Moreover, the Federal government
has not been asleep at the mediation
wheel, either. If you serve as a lawyer-
neutral before a federal agency, the
Administrative Dispute Resolution
Act, 5 USC Section 571, et. seq. should
be consulted for rules governing for
rules governing training, conflicts of
interest, confidentiality and rights of
participants.

The most recent addition to the fab-
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ric of law governing lawyer-neutrals
is to be found in the Lawyers” Ruies.
The Court of Appeals adopted the
Ethics 2000 amendments to the ABA
Model Rules of Professional Conduct
and the comments thereto by incorpo-
rating them into the Maryland Rules
of Professional Conduct, together
with various amendments. The rules
effective July 1, 2005.
{courts.state.md.usfrules)

The most significant addition is
Rule 2.4, Lawyer Serving as Third-
Party Neutral, which provides as fol-

were

lows:

(A} A lawyer serves as a
third-party neutral when the
lawyer assists two or more per-
sons who are not clients of the
fawyer to reach a resolution of a
dispute or other matter that has
arisen between them. Service as
a third-party neutral may
include service as an arbitrator, a
mediator or in such other capaci-
ty as will enable the lawyer to
assist the parties to resolve the
matter.

(B} A lawyer serving as a
third-party neutral shall inform
unrepresented parties that the
lawyer is not representing them.
When the lawyer knows or rea-
sonably should know that a
party does not understand the
lawyer’s role in the matter, the
lawyer shall explain the differ-
ence between the lawyer’s role
as a third-party neutral and a
lawyer’s role as one who repre-
sents a client.

Clearly there has been recognition
of the need to protect the public and
structure the mediation process, espe-
cially because the courts require liti-
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gants to participate in the process. The
few express rules governing the con-
duct of the lawyer-neutral are surely
warranted and helpful.

The Lawyer Participant

In the main, the Lawyers’ Rules leftin
tact most of the Maryland Rules of
Professional Conduct as they relate to
an attorney participating in the medi-
ation process. There are some notable
clarifications, however. Before the
adoption of the Lawyers” Rules attor-
ney’s had little direction as to whether
the Rules of Professional Conduct
were applicable to mediation.

We had the decision of the Commit-
tee on Ethics of the Maryland State
Bar Association in Ethics Docket 99-6,
which held that an intentional mis-
representation, if made by an attor-
ney during the course of mediation,
constituted a violation of the Rules.
But the Court of Appeals had not
adopted the American Bar Associa-
tion Mode!l Rules of Professional
Conduct which had existed for some
time which were quite clear on this
point. This issue has now been laid
to rest by the adoption of Lawyers’
Rule 2.4, and particularly Comment 5
thereto which provides that:
who
clients in alternative dispute-res-
olution processes are governed
by the Maryland Lawyers” Rules
of Professional Conduct. When
the dispute-resolution process
takes place before a tribunal, as
in binding arbitration (see Rule
1.0(0)), the lawyer’s duty of can-
dor is governed by Rule 3.3. Oth-
erwise, the lawyer’s duty of
candor toward both the third-
party neutral and other parties is
governed by Rule 4.1.

Lawyers represent

One of the most interesting aspects
of the Rules is the clarification that a
lawyer has a duty to advise his or her
client about the mediation process.
This has been a debatable issue for
some time, although a number of
organizations have addressed this
issue. For example, the Lawyers’
Creed of Professionalism of the Bar
Association of Montgomery County,
Maryland expressly prdvides that:

“5. I will endeavor to resolve
my clients’ causes by negotiation
and by other means where
appropriate in order to avoid lit-
igation and trial, consistent with
my clients’ best interests.

Thus, although not mentioning
mediation, this process surely was a
form of dispute resolution contem-
plated by this Creed. Now Comimnent
5 to Lawyer’s Rule 2.1 expressly pro-
vides that “Similarly, when a matter is
likely to involve litigation, it may be
necessary under Rulel .4 to inform the
client of forms of dispute resolution
that might constitute reasonable aiter-
natives to litigation.”

Surely, this Comment is not limited
to the alternative dispute resolution
process. For example, there is a grow-

-ing trend towards using collaborative

law procedures where the parties and
lawyers are bound to pursue a poten-
tial settlement. A basic tenant of this
process is that in the event the parties
are not successful, they may not use
their collaborative lawyers in a litiga-
tion process. Thus, there is always
the potential for the lawyer to lose his
or her client when pursuing this
course of action.

However, it appears that the lawyer
is duty bound to explain the availabil-
ity of this process as well as other
means of dispute resolution, if in the




clienis’ interest. In this regard, a recent
Ethics Opinion of the Kentucky Bar
Association (No. KBA E-425, issued
June 2005) made the important obsez-
vation “that the collaborative law
agreement between a lawyer and the
client cannot alter the lawyer’s ethical
obligations under the Rules of
Professional Conduct.”

Although we have lived under many
of the Lawyers’ Rules and Comments
over the years, it is best to review them
in the mediation context in order to
gain a clear perspective of the manner
in which the Rules govern professional
and ethical obligations during the
course of the mediation. These obliga-
tions start from the moment when you
advise the client of relevant courses of
action, and continue throughout the
mediation process. This is best seen if
we analyze the Lawyer’s Rules in terms
of pre-mediation responsibiiities, and
responsibilities during the course of
mediation. Because they are numerous
and well-know in our experience, I will
review these rules sequentially and
with little comment.

Pre-Mediation Counseling

* In all professional functions a
lawyer should be competent, prompt
and diligent. (Preamble).

* Alawyer shall explain a matter to
the extent reasonably necessary to
permit the client to make informed
decisions. (Rule 1.4)

* Alawyer may not bring or defend
a proceeding or assert or controvert an
issue, unless there is a basis for doing
so that is not frivolous. (Rule 3.1)

¢ In advising a client, a lawyer may
refer to the law but also to other rele-
vant considerations such as mozral,
economic, social and political factors.
(Rule 2.1)

* With certain exceptions, a lawyer
shall abide by a client’s decisions con-
cerning the objectives of representa-
tion. (Rude 1.2(a))

* Alawyer may not assist a client in
conduct which the lawyer knows to
be fraudulent. {(Rule 1.2(d))

* A lawyer shall not use means
which have no purpose other than to
delay or burden a third person. (Rule
4.4)

Pre-Mediation Preparation

* Alawyer shall provide competent
representation, including the legal
knowledge, skill, thoroughness and
preparation reasonably necessary for
the representation. (Rule 1.1)

Participating in Mediation

* Alawyer may not represent any-
one in connection with a matter in
which the lawyer participated as an
arbitrator, mediator, judge or third-
party neutral. (Rules 1.12 and 2.4).

. A lawyer may not bring or defend
a proceeding or assert or controvert
an issue, unless there is a basis for
doing so that is not frivolous. (Rule
3.1

* A lawyer may not make a false
statement of material fact or law to a
third person or fail to disclose a mate-
rial fact when necessary to avoid
assisting a client in a criminal or
fraudulent act. (Rule 4.1)

* A lawyer may not unlawfully
obstruct another party’'s access to
potential evidence. (Rule 3.4)

* Alawyer may not assist a client in
conduct which the lawyer knows to
be fraudulent. (Rule 1.2(d))

* Alawyer may not reveal informa-
tion relating to representation of a
client except as reasonably necessary
to represent the client or to prevent

the client from committing a criminal
or fraudulent act. (Rule 1.6)

* In advising a client, a lawyer may
refer to the law but also to other rele-
vant considerations such as moral,
economic, social and political factors.
(Rule 2.1)

¢ The lawyer shall abide by the
decision of the client concerning set-
tlement. (Rule 1.2}

In sum, the Rules require just as
much from lawyers involved in
mediation as those participating in
1itigati0n, It is not enough to mereiy
suggest to a client that you meet at
the mediation or ADR hearing and
see what result can be negotiated.
The Rules contemplate that the
fawyer fully inform the client, be
thoroughly prepared and be an effec-
tive advocate so that the client and
the mediation process have every
chance of success.

Conclusion

While the Lawyers’ Rules and the
other standards and guidelines adopt-
ed by the Court of Appeals provide
ready guidance to the lawyer-neutral
and lawyer-participant in the media-
tion process, it should be obvious that
the standards adopted by organiza-
tions interested in the mediation
process, formal rules adopted by
other courts and an evolving common
law of mediation may well govern
both the professional and ethical con-
duct of the lawyer in the mediation
process. These rules surely “are all
around us.”

Myr. Moss may be reached at
Smoss@deckelbaum.com.
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